
I. Introduction
It is no overstatement to say thât

climatc change presents a risk of
potential collapse of major insurance

markets ancl possibly of the insur-

ancc jndustry itsclf. Just as crnpircs

like the fìnancial industry, auto manu-

facturing, and airìines have founcl

themsclves on thc ropes for failure tcl

be able to look arouncl the corner and

âdapt to change, the conservative ancl

tradition-bound insurance industry is

parriculady vulnerable to events that

are preclictable l¡ut have not been

experienced before. This is because

the industry preclicts future risk basecl

on what has happened in the Past.
Cümate change on the scalc predicted

by climate scienústs today has nevel

been experienced before. Ironically,

climate change can also provide a

unique opportunity for the insutancc

industfy to enter new markets, de-

velop new products, and assume

major poliucal, economic, ancl social

leadership nationally ancl internation-

ally to adclress climate change.
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Whethcr clirnate change turns

out to bc risk or trppottunity is im-

portânt to oltr entire tort system,

which clcpcncls oll the protcction
provided lr)' insurance. Absent either

fìrst-party or third-parry insurancc

coverage, clients rarely rcceive ad-

equâte compellsation. Flence, the

capacity of climate change to collapse

the private insurance markets is also

the capac.ity to collaPse the tort
system.

This week, the Natic¡nal ,\,cad-

emy of Sciences warned that immedi-

ate and uni:recedcnted action on

global warming is neccssary to rnitì-

gate the appr:oaching disaster.2 The

academy called for a tax on carbon

emissions, a cap-ancl-trade system, or

othcr mcans of st<lpping run away

climate change. Flowever', while there

is broad scientifìc consensus on the

existence and causes of global wârm-

ing, it is a ¡rolttically conlentic¡us

topic. It is still diffìcult for scientists

to preclict with any certainty the

magnitucle of the rjsks involvecl

and the timeframe in which those

risks will become rnanifest. As a

rcsult, 1'rclwcrful cc<¡nrlmic intcrcsts,

such as the fossil fuel industry, are

attempting to persuade Americans

that global warnring <locs not cxist tir,

if rt cloes, that it is of natural origin

and an insignifìcant risk.

Ulumately, society will look to
the insurance industry, arguably the

wodd's experts at assessing and pre-

dicting risk, to evaluate the risk of
climate disaster, ancl to develop ancl

markct products t() Protcct against

catastrophic loss. Ironically, the num-

ber and severity of climate extremes

and events predrcted by scientists

who study climate change could force

iirsurers to al¡anclon markets ând

coveralles or face insolvency.

Flence, this article will look at

insurance incl"rstry awareness of
climate change ancì its implications,

what risk it presents to insureds and

insurers, what action insurers are

talcing to acldress it, and how the

insurance industry could be a maior
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force in gettrng the world to address
climate change and mitigate its
effects.

II. Insurerst awareness of the risk
in clirnate change

Arguably, given that the fìrst
Intergovernmental Panel on Climate

Change [PCC) report came out in
1990, the insurance in<ìustry has been

slow to grasp the implicarions of
climate change and to âct t.o acldress

it. Iìowever, by 2004, Swiss Re, one

t'f thc largest global rcinsurcrs,

warned from Geneva"that the costs

of natural disasters, aggravated by

global warming, threatened to spiral

out of control fotcing the human
race into a catastrophe of its own
making."3 The company preclìctecl

that, within ten years, the economic

costs of climate disasters would
double to $150 billion a year and

noted that the insurers'share of
those losses would be the equivalent

of a Wc¡dcl Trade Center attack annu-

alJy. (l(eep in mincl that the insurance

inclustry estirnates of losses in the

WTC attack were $35 to $40 billion,
which was purportecl to be 20 percent

of the industry's entire net worth.)
In 2005, Swiss lìe issued a report

concluding: "(llimate change will
signifìcantly affect the hcalth of
humans and ecosystetns and these

irnpacts will havc ccon<lmic conse^

qLrences."4 The cornpany, vzhich had

its research donc by the Center for
I lealth ancl the Global Envirc¡nment
at llarvard Meclical School and spon-

sor:ed by the IJN Developrnent Pro-
gram, has been warning about the

costs of climate change since at ieast

2003.s Srviss Re "wâs behincl" the

Discovery Channel's clocumentary

series, The Great ll/armìng, wl'r-ich

appearecl gbbally.ó By 2005, both
Swiss Rc a¡ld its maj<lr compctitor.
Munich Re, anothcr of thc largest

global reinsurers, had rnatcrial on

their web sites about the science of
global warming ancì policy issues

arising out of global rvarming.? As

Swiss Re CF)O, John Coomber, says,

"Climate change is a phenomenon
that is starting to have a maior impact

on Swiss Re, its pârtners ancl clients.

The question is no longer whether
global warming is happening, but
irow it will affect our business, as

well as our personâl lives."8 Also,

between 2000 and 2005, the Insut-
ance Journal hacì publishecl over 130

articles on global warming about half
of which appeared in 2005.e

ln 2006, I-loyd's admonished its

insurers to start taking global warm-
ing more seriously saying that "If we

don't take action now to understancl

the changing nâture of our plânet we

will face extinction."l0 Among Lloyd's

warnings are that atmospheric CO,
levels "are at theit highest levels for
at least 650,000 years"; that insurers

must assess rvhether the West Antarc-
tic ice sheet could collapse; and that
"the 1990s was the warmest clecade

in a millenniurn."l1 Lloyd's notecl

"that much of tbc latest scicnce sug-

gests that. climate change will takc

place faster than we thought."i2
l,loycls points out thât insurcrs arc

" major corporate investors" clepen-

dent on invcstment return as part of
their revenue.13 'fhe company warns,

"\)üe expect climate change not only
to produce cxtreme capital clarnaging

events, but also to increase uncef-
tainty around corporate business

plans ancl potentialìy reduce asset

valucs. 'l'his mal<es it cvcn m<lrc im-
pol'tant for the industry to price risl<

accorclìng to exposure and to under-

write for profit."la
'/,urich insurarrcc companics sct u¡-r

a climate offìce in 2008 ancl set goals

tr-¡ reduce the cornpanies'own carbon

emissions by 10 percentl:y 2013.ls

Zurich'.s own surveys of its corporate
insureds indicate that 79 percent

foresaw regulatory risk from carbon

emissions in the near fttture.16

AICì has aclopted a comprehen-
sive program for incorporating cli-
matc clrange consiclerations across its

businesses.lT Thc company stâtcs:

AIG recognizes the scientifìc
consensus that climate change

is a reality and is highly likely
in Iarge part the result of hu-
man activities that have led to
increasing concentratjon of
greenhouse gases in the

Iìarth's atmosphere.rs

Âmong the company's efforts are:

includrng climate change risks in
catastrophe mocleling, providing
insurance for altemative and renew-

able energy projects, investing in
environmentally frienclly companies

ancl projects, establishing an office of
Environment and Climate Change,

and assessing and addressing the

company's own carbon impact from
its electrical use and operation of its
jet aircraft ancl motor vehicle fleets.

In 200(r, l\ILianz Group in part-
nership with the World \X/ilclìife Fecì-

eration reported on the risk from
global warming. Thc company is

seekìng new wâys to give insureds

incentives to reduce emissions ancl to

provide coverâge for catastrophes

caused by global warming.le

In 2008, a survey by Ernst and

Young of top insurance industry
ânalysts from arouncl the wodd
disclosecl that climate change was

deemed to be the numbcr one risk
facing thc industry.20 The chairman
of Lloydt of Lonclon also says that
cl.imate change is the number one

issue for the insurance market.21

Flence, in April 2010, climate change

wâs one of the key topics of the

\X/odd Insurance fiorum held in llcr-
muda,22 and Ccinnecticut hostecl the

"Connecticut Global Climate Change

Summit: Rusincss Risks ancl Oppor-
tunitics f<¡t Connecticut's Insurance

Industry."23
Ceres, a consortium of investors

ancl companies controlling a reputecl

$7 trilljon in asscts, nt'rw issucs an

annual lcport <¡f insurcr activit¡' in
response to the threat of global
warming. The Ceres rcpor-t for 2008

"iclentjfies (r43 rcal-worlcl examples
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ï from 246 insurers, reinsurers, brokers,

and insurance organizatl<>ns from 29

countries - a 50 percent jr-rrnp in such

^ctiviry 
cornparecl to November 2007,

u,hen Ceres issuecl a similar report."24

Ilelatedly, the industry today ls þç-
coming conscious of the impl.ications
of climatc change and the grave r:isk

inrrolvecl.

This is not to suggest rhâr rhere
is rnajor consensus on climate change
in thc insurance indusr:ry; only that
some powerful players in the enter-
prise are takrng ser.ior,rsllr the risks

and opportunities climate change

presents to insurers. In the United
States, insurers have been much
slower to acknowledge and aclclress

climate change than in Europe. Ând,
âmong the companies rhat are taking
it serious.ly, there is significant dis-
agreement about whether it is a thre t
to jnsurcrs or an ()pportuniry tcl cnter
new fìelds of risk with new products.

\X/hen the National Á.ssociation
of Insurance Commissioners Q.,IAIC)
proposecì a Climate Risk f)isclosule
Survcy of insurers, it met heavy lob-
bying against it.2s l'he survey would
seel< clisclosure of the impacr climate
change would have on operations of
thc insurers and on their customcrs.
It was deemed necessary to assess the
impact of climatc changc on insurcr
solvcncy as wcll as access to insur-
ance and affordabilìty of the prod-
ucts. The N,\IC stood firm and
adoptcd the survey 1n 2009 for prop-
erty / casualry and )tfe / health insurers,
only to rcplace it in a surprisc move
with a "watefed clown" non-mancìa-
tory clisclosure survey in March 2010.
In spite of such disputes, as Swiss
Re's climate expert, Pamela Fleck
says, "Climate change is vcry much in
the mind of the insurancc industry"2ó

IIL Risk that climate change
prcsents for the insurance industry

Climate change has serious impli-
calions for the insurance incìustry,
which is confronted with actual ancl

predictcd large-scale floocling, massive

wildfircs, windstonns, class 5 hurri-
canes, cfop damage, earth movement
from permafrost melt, subsidence,
ancl sinkholes, mold and moisture
damage, ancì clisease and injury to
people. Climate change is of particu-
lar concern to reinsurers who insure
thc primary carriers against cata-
strophic losses too big for the pri-
mary carriers to withstancl. Reinsurers
will take the brunt of climate change

d.isasters. As Swiss Re'.s cümate ex-

pert, Pamela Heck, acknowledges,
"Scicntists tell us that certain cxtrcmc
cvcnts arc going tc¡ increasc in inten-
siry and frequency in the future."
I(eep in mincl that 85 percent of
insurec{ losses in the property/casu-
altt¡ arcna are "coming out of the
atmosphere."2T Moreover, in 2005,

1,50 year recorcls in the U.S. were
broken for number of main storms,
number of hurricanes, number
of Category 5 storms (three), and
number of Category 3 to 5 landfall
hurricanes. lìemarkabll', it appears

that a Category 5 storm produces
seven times the damage of a

Category 3 storm.28

A. The underwriting dilemma
in risk from climate change

The big question is whether cli
mâtc changc will bc an opportuniry
for the insurance industry or a threat
to it. $i/eather-related losses in the
U.S. sincc 197 I havc been rising
much f¿ster than non-weather related
Iosses and are growing faster than
premiums, populatìon, or GDP.2e

ReportedÌy, U.S. catastrophe losses

have grown ten times faster than
premiums.30 As the head of an invest-
ment management company thât
specializes in insurance ancl reinsur-
ance said, "Climate change is a threat
to our business; it's not something we
can safcly mucldle through. If pricing
of existìng products can reflect the
underlying risk, then climate change
is an opportuniry - if not, then it's
a thteat."31 Swiss Re's head of
sustainability and ernerging risks

points out that, whjle clìmate change
is high on the agencla when rhe com-
pany renews contracts, "Quantitative
assessment is uttcrly difficult, and it
will be clifficult ro pur rhose numl¡ers
into models."32

One of the unclerwriting criteria
in insurance is that the event insurecl
against must be ranclom. At the same

time, the event must occur often
enough to allow actuarial predictabil-
iry Flence, thc exclusions for volca-
noes in homeowners' policies. Âlso,
the underwriter must be able to câl-
culate the magnitr-rde of predicted
ioss. In 1.992, HurÅcane Á.ndrew
killeci 23 people and destroyecl thou-
sands of comrnercial ancl residential
structures in [irlorida causing a tota].

insured loss of 915.5 billir¡n. Eleven
insurance companies went broke as â

result. In 2004, hurricanes in Florida
caused $23 billion in insured losses
rnaking it the "most cosdy year for
catastrophes in the history of insur-
at7ce."33 In 2005, however, the esti-
mated private insured losses from
Hurricane I{attina were somewhere
between $40 and 960 billion making
it the new costliest natural disaster in
U.S. history.3a Total losses from
I(atrina are expectecl to be $200 bil-
lion with the government contribut-
ing $100 billion for rcsponse and
recovery in several states.35

This raises rhe specter that the
insurance inclustty is not equipped to
handle natural clisasters on the scale

preclicted by climare change scientists.
The Congressional Reporung Service
reports that "the inclustry simply does
not have suffìcient capital to fund a

megâ-catâstrophe."re The problem is
that capitalizing for a mega-catastro-
phe wilì result in premiurns so high
that the private marker will collapse.
Owners of homes and businesses
bcing rebuilt a{'tcr l(atrina reporr
insurance increases of 200o/o to
700o/o.37 Tom Oreck , CBO of rhe

compâny that builcls Oreck vacuum
cleaners ancl has a faciìrty at I-ong
Ileach, Mississippi, notes that the

L-.
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$1 rnillion ìncreasc in pr:cmiums his
compâny sufferecì after: I{atr:ina
would only buy one-thircl the covcr:

âgc thc company hacl prior ro
I(at.rina. Lnmediatcly after l(atrìna
(ancl long bcfore Deepwatcr llori-
zon), insurers announced 50 perccnt
increases in premiums for offshorc
oil rigs and platfonns.3s After
I(atrina, businesses rcpolt that the
increasecl cost of insurance offscts
whatevcr credits or tax l¡reaks the

government g.ives to reclaim ancì

rcbuild property.ie
Insurance underv¡riters need to

know the risks inherent in clilnate
change. This is particularly diffìcult
because scientists say rhat global
warming has destabilizecl the clirnate
systems so thât we must cxPect
cvents or severity of events that we
have not experiencecl before. IJence,
the industry is caught berween the
need to adhere to the logical ancl

tjmc-honorcd unclcnvri ti ng critcria
of looking backward and yet hcecìing

the admonition that it should "mc)ve
beyond uncertainty" t<t "incentivize
emission reductions and provide
coverâge."4o Insurers are being
pushed to embrace the ris[< inhercnt
in climate change and market insur-
ancc against it.

Tnsurancc companics arc sup-

posed tcl protect insureds against
such unccrtainry by agrccing to trans-
fer to the insurer the small risk of a
câtâstrophic loss in return for the
insurecl accepting a 100 perccnt risk
of a small loss in the form of a pre-
mium. Aftcr all, insurancc companics

are in the l¡usincss of asscssing risk,

ancl climate changc is thc biggcst r:isl<

wc facc. lJut rvhrt if wc arc trying t,,
transfer onto tlìe .insurer a largc risk
of a catastrophìc loss? Under-writing
principles dictate that the insurccl

must then suffer a large risk in the

form of a tnuch higher ptemium. ln
the alternativc, if the percent pr:ob-

ability of a given catâstrophe be-

con-ìes too high, like annual wilclfires
in the sarne area, the events may no
longer be considercd "ranclom" so

that insuring against them violates
underwriting principles.

Flowever, many assert that
climatc changc risl< is not ccrtain
enough for society and insurers to
makc thc invcstmcnt ìn trying tt-r

mitìgate the effects of global warm-
ing. Clene Spedìng, who was Presi-
dent Clinton's top economic adviser,

contrasts analyzing the cost of acl-

cìressing climate change frorn a con-
scrvat.ivc invcstrncnt pcrspcctìve
versus ân insurance pcrspective.al

I'lc points out that thc conscrvativc
inr¡estor invests new funds only
where those funds will bring a higher
return than if placed in low risk
boncìs or money markets. "The skep-

tic needs a relatively high probability
of certainty that climate cl-range can

be affected by changes in human
activity before he coulcl jusrify invest-
ing resourccs to acldress it."a2 How-
ever, Speding notcs that, if we
appliecì investment pcrspcctivc lo
other possible catastrophes in our
lìves, we wor"rld not buy homec¡wners
ot Life insurauce. Do we, ât the end

of the )'ear clcclarc out: lifc, auto, attd

hotnct,wncrs itrs¡tl'ancc prcm.iums a

bacl investment bccause we rveren't
killed in ân anto acciclcnt aftcr our
housc l-¡urnecl clown?

'I'hc Intergovernmcntal Panel on
CLmate Changc (IPCC), in its fourth
report, concludes that there is a 90o/o

chance that climatc change is caused

by humans, and climatc scicntists
uniforrnly rcport a bclief tl'rat, if
humankind te2ìcts cllÌicldy, we can
forestall some of the worst precìicted
effects. In light of the magnitude of
the catastrophe predicted if we
continue business as usual, the in-
vestment cost in afresting climate
change is a wise investment.
SperJing posits that even cümate
skeptics in Congress coulcì be wilìrng
to buy some "Ilarth insurance" given
the risk that the IPCC may be right
about what could bc the largest
câtastrophe in human history.a3

Insutance for disasters caused by
climate changc is important l¡ecause

society counts on the fìnancial pro-
tection such insurance offers to
âssure that the community with its
social and economic activities will
colltinue. As rs being seen in Ncw
( )dcans, without âd('(luârc insurance

protection, business and residential
activity may cease and the whole
community may collzipse. For ex-
ample, if losses to business ancl

resiclenrial lrroperty in coastai areas

I¡ecome so certain that the private
insurancc marl<ct will not insurc
them, then development cânnot
take place in coastal areas, and
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communities cannot be rebuilt after
hurricanes or flooding.

B. The risk of litigation liability
Climatc changc litìgarion is a

major worry for casualty insurers, the
chief concern being the JiabiJ-rry risk
prcscntcd by insurecl corporations
that are big carbon emitters. The
insurance industry is painfully aware

of the histor¡' of asbestos litigation
in the United States. The big ques-

tion is, wiil corporations' contribu-
tions to greenhouse gases lead to
pollution Jiability f<¡r climate change?

It is a sure bet that every climate
change case filed now is newsworthy
from the insurer's perspective. It
appeârs that about 35 climate change

cases have been filed in the U.S.aa

A.mong those cases are fìve of great
significance.

In 2007, tn Ma¡¡acha¡etts a. Enui-
ronmental ProtecÍion Agencl,as the Unitecl
States Sr-rpreme Court held that car-

bon dioxidc in the atmosphere consri-
tutes â "poilutant" under the Clean
Air Âct and that the IIPA is autho-
rized and required to rcgulate carbon
clioxide and other greenhouse gases

under the Act. The ramifìcat-ions of
the holding that emittecl carbon diox-
ide is a pollutant may be enormous
for the liabìlity insurance industry.

In Stale of Connectiult u. Atzerican

likctric Potyer Co. Inc., in 2009, the
Scconcl Circuit hcld rhat p,'ivatc

citizens as well as stâtes had Article
III standing to bring public nuisance

claims against coal-fired gencrators.'ó
Specificaily, the court helcl rhat public
nujsance lawsuits brought to address

damages from climate change do not
present non-justiciable polìtìcal ques-

tions. There, the claims were brought
by states and lancl trusts allcging that
six electric gencratjng com¡ranies

were large contributors to global
warming, and their emissions would
cause harmful effects to human
health. Aga.in, the ramifications of
the clecision can be great.

In 2009, the Fifth Circuit, in
Comer u. Murplry Oil (J.lAa1 over-
turned a federal district court dis-
missal for lack of stancling where
plaintiff citizens alleged rhat a group
of electric power companies had

contributecl to global warming to the
extent they increased the ferocity of
I-Iurricane l(atrina causing plaintìffs'
clamages. However, the Circuit then
grânted the defendants'modon for
rchcaring et banc crcâriltg grcal intcr-
est in the ultimate outcome because

of the importance of the decision. In
a l>izarre decision issuec'l late on Fri-
clay afternoon of the recent Mernorial
l)ay weel<end, the Irifth Circuit saicl

they could not get a quorum of
judges and would not heâr the case

en banî. Remarkably, the court thcn
vacatc(l its 1>rcvious dccision granring
plaintrffs standing and left in placc

the district colrrt's clisrnissal for lacl<

of standing by reason of political
question.4s (Legal pundits posit that
the Deepwater Florizon clisaster has

occurrecì sincc the Fifth Circuit's
original decision making rhe court
wary of the imphcauons of its
previous stancìing decision.)

'Ihe ,A.laskan village of l{ivalina
sued a group of energy producing
corporations, including Exxon Mobil,
on claims that those defendants cc¡n-

tributed to the global warming that
meltecl the ice barrier that once pro-
tectcd thcir village from winter wavc
action.ae The village hacl to move.
That suit is now on appeal to the
Ninth Circuit having been dismissed
as raising a non just.iciable pohtical
question.

Cahf<xnia sued six leading auto
manufacturers on â claim that the
autos they manufactured contributed
to global warming.so That suit was
dismissecl and the appeal was fìled and
thcn dropped on rhe belief thar the
Obama admin-istration wc¡ulcl be more
frienclly to Californiat need for regula-
tion of emissions. Thc issue is rcport-
edly arising in another litigation.sl

Insurers likely recall that, in the
40 1,s2¡5 after the asbestos defense

dam was breached by the first verdict
in 1965, huncìrcds of thousancls of
liability plaintiffs entered the fray.

Furthcr, fortress tobacco, which
pricled itself on never suffering an
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adverse verd.ict or scttlement, fell
uncler the crushing weight of iitiga-
tion by 2000. Argr"rab\1 big tobacco
did not fall becausc of number or
size of verd.icts but under the wcight
of clefense costs when multiplc states

piled on to force the global scttlcment.
It tal<cs littlc irnaginatitrn tt>

picture global warming as thc next
asl¡estos litrgation especially whcn
there are identifìable deep pockct
defendants. The fact is, only fifty
power companies are responsible

for 75 pc'rccnt of U.S. cmissir.,ns

from the electrical sector; eighteen
for half of the sector's emissions;
and six for 25 percent.s2 Moreover,
in Ma¡sacha¡ells u. LilU, the LJnited

States Supreme Court rejectecì the

afgument that plaintìffs could not
have stancling if the polluters' contri-
bution to global warming was

deemed smal.l.s3 The Second Circuit
also said that plaintiffs can ha\¡e

standing if adc'lressing the injur¡'
causecl by the defendant would bring
the plaintiff "at least some" relief.sa

Iìor the insurers, there ìs litde
solace in the fact that causation in
climate change liugauon appears to be

^ 
mà)or hulclle. As yet, no couft has

imposed liability on a defenclânt for
damages caused by that defcndant's

contribution to greenhouse gâses.

I-Iowever, the Comrnercial (ìencral

Liability (CGL) polìcies of primary
insurers impose a duty to defcnd,

which is often nominally unlimited
and is separate ancl distinct from the

cluty to indemnify. Hit with lawsuits

involving hurge damagcs, thc cnergy
and manufactuling corporâtions cân

be expectecl to embroil their liabiìity
insurcrs in coverage litigation ancì

bad faith suits if the insurcrs l¡alk at

the huge clcfense costs that will be

involvecl.

Insurance coverâge issues be-
tween asbestos manufacturers and

their CGL insurers durìng the 1980s

and 1990s likely preclict the future
of climate change insurance coverage

Iiugauon. The author notes that

.\'nadþst Insuratue Conþaryy, u Ali,\'
(.orþoru/ion'5 is a dccllratr)ry acti()n

brought by the insurcr of <¡ne of the

defenclants in rhe l/illage of lQualìna

case seek.ing â court tLrLing that the

CGL policy involvcd does not cover

global warming claims. It may l¡e the

first of thc climatc change insurancc

covefage cases.

"Rcparations" lir igation prcscnts

anothel aspect of cìvrl litigauon. Repa-

rations theorists posit that the tort
system is not equippcd t<¡ hanclle the

massive number and sizc of claims

arising from climate change but that
a viable form of claim will be for
reparations for vulnerable populations
that are and will be suffering environ-
mental câtâstrophc by reason of the

pollution of the wealthiest coun-
trics.s6 The lSualina case may be

an cxamplc of such ìrúgauc-rn.

C. Risk of liability to the insurers
own shâreholders and investors

An insurance compâny and its

boarcl of directors have a risk of
liability to their shareholders and

other investors if they fail to meet the

standard of carc for protcct-ing
against damage and insolvency by
reason of climate change. lt is re-

ported that in 2006, managers of
various pension funds holding $800
biliion in âssets wrote â ietter to the

officers of the rnajor insurers inquir-
ing "about the nature of their fìnan-
cial exposure due to cl.imate change

and what they're doing about it."s7

The Califorrua Statc Teachers Retire-

ment System (CaISTRS) is the largest

te¿chers' retirement systern in the

world with !f 135 billion in asscts.s8 It
has $1.3 billion investecl with eight
,A.merican insurers incluclìng AIG,
Hartforcl, and Prudential. CaISTRS's

CEO is the former insurance com-
missioner for the State of Colorado.
CaISTRS exercises its fiduciary duty
to its teachers by clemanding account-

ability from the insurers as to their
vulnerability to climate change impact
and what they are doing. They have

joined with other institutic¡nal inves-

tors holding $3 trillion in total assets

t<.i force regulators ancl insurers tc.r

make such disclosures.

Such prcssurc from invcstors is a

stadc rerninder to ilrsurcrs that for-
ward-lool<.ing institutìonal investors
clo not intend to be Ie ft holcling the

bag when a negiigent insurer fails to
recognize ancl address the risk that

climatc change presents to the sol-

vency of the company. Insurance

companics walk a tight ropc when
disclosing contingent liabilitics to
thcir auclitors and regulators in the

I)rocess of developing their financial

stâtements which will be the subject
of invcstor reliancc. An insurcr
which, in thc facc of investor irrquir¡
fails to mal<e an appropriate analysis

and disclosure of potential impact of
climate change on the insurer's sol-

vency may be the subject of investor
suits later.

D, Defenses to insutance coverage

in climate change litigation
In cLimate change l-itigation t<l

clate, the courts have not rulecl on any
defenses to insurance coverage litiga-
tjon.5e llowever, the three defenses

raised in the coverage liugation in
Steatfast In¡arance (omþan1 u. AES' will
souncl familiar to anyonc who has

been involved in asbestos litigation:
First, tl-re insurers argue there has

been no covered "occurrence" which
is generalll' defìned as an acciclent.

!íe can expect that insurers ir-r c[-
rìate coveragc litigauon will contend
that corporate carbon emitters clis,

chargecl carbon into the âtmosphere

on a daily basis as part of the busi-
ness, so that there was no "âccicìent"
or "occufrence."

Second, the insurers argued that,
l¡ecause the greenhouse gases hacl

been builcling since before thc policy
was issucd, thc coverage is blocked

by the "loss in progress" endorse-
ment or the "known loss" defense.

Insurers will contencl that the
carbon ernitting insureds knew
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of t1ìe clangers ancl their potential liabilìty by at least 1990

when thc IPCC report flrst carne out. I-Iowever, u,hen
asbestos clefenclant, National (ìypsun-r Corl>oration was

besieged by over 100,000 larvsuits flr>m 1972 into the
1990s, the Second Circuit in 1995 rcjcctecl the insurer's
"expected or intencled cleFense" ¿ind the "knorvn loss"
defense. 'I'he court stâtecl thât "N(ìC was fully cntìtlcd
to replace the uncertainly of it.s cxposure with the preci-
sion of insurance premiums ancl leave it to the insurer'.s

underwriters tc¡ determine the appropriate premiums."óO

Third, insurers defend by asser:ting that the greenhouse
gas claims are blocked under the CGl, pollution exclusion.
The "absoiute poJlution exclusion (f " under the post-1985
CGL form or the "standard poìiution exclusion" in the

1970 form may app|y, but each of the exclusions have

been the subject of substantial court limitations in their
application as will l¡e cliscussed below.

E. Coverages that will be implicated in covering
the risks

'I'he predicted impacts of global warming are so broacl

that policies in the health/Iife fìeld as well as ptoperty/
casuaÌty will be implicatcd. As the Government Account-
abiüry Offìce points out, "Virtually anything that is insurecl
* property> crops, and livestock, business operations, or

human lifc ar-rcl hcalth - is vulner:able to weathcr-relâtccl

events."ól

1. CGL policies
Lloyd's sâys¡ 

<<y'. fol:esee an increasing possibility of
attributing weather losses to manmade factors, with
courts seekìng t<; assign liabiliry ancl compensatjon for
claims of damage."ó2 Obviously, defendants sued for
Iiability for causing giobal warming, or faiìing to address

or mitigate it, will invoke coverage uncier their CGL poli-
cies. \X/hether coverage will apply depencls on which era

of poJicy forms is invoked. Companies such as coal-fired
generators or auto manufacturers, which have l¡een sued

for emitting carbon for many decades, will likely clemand

clefense ancl inclemnity from all of their CGL carriers that

provided coverage ât leâst back to the 1960s.

CGL policies have generally been "occurrence" poli-
cies, which, sìnce 1966, have coveted an "occurrence"

defined às "^n accident, including cr¡ntinuous or repeatecl

exposure to the same general harmful conclitions."6s Many
major carbon emitters have been addìng to the accumu-

lated atmospheric carl¡on buiìdup for decades. 'Ihe pre-

19ó(> policies coverecl an "accident" and excludecl

"expected or intendecl" damages. However, the courts

tencled to consicler gradual polluúon an accident ancl

granted coverage under pre-1966 policies. 'Ihey did so

even if the defendant expectecl and intenclecl the clis-

charge, as long as it did not expect the ultimatc injury.

Many carbon polluters w.ill assert that they did not
know of the danger from their cârbon discharges until
at least 1990.

In 1970, the Insurance Services Offìce (ISO), the

trade organizatson f<>r the property /casualty insurancc

industry, adopted into the CGL policy forms the fìrst
pollutron exclusion, knorvn as the "stanclatd" pollution
exclusion, which barred covcrage for pollution except

where the discharge of pollution was sudden or accidental.

l{owever, courts immediately split over whether "sudclen"

has a temporal aspect requiring an abrupt event or
whether it simply lneâns "unexpected," so that gradual

pollution would be coverecl. Many courts found coverage

for gradual discharge of pollution under the standard

pollution exclusion.

Since 1985/86, the stanclard ISO form CGL poìrcies

have inclucled the "absolute" poliution exclusion (Q under

which the industry intended to l¡lock all pollution coverage.

Whether increased levels of naturally occurring green-

house gases constitutes "pollution" will be an immediate

coverâge issue in climate change litigauon. However, recall

that the United States Supreme Court in Mas¡achu¡ett¡ u.

linaironmental Protection Agençy held that carl¡on dioxide is

a "pollutant" under the Clean Âir Act.6a Subsequently,

the IIP,A. issued an "enclangerment finding."65
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It ìs clear rhat clirnare change
lìtigauon againsr corporarions
deemeci to have caused global warm-
ing wrll involve the CGI- carriers rhat
ptovided coverâge for the last fìfty or
sixty years. Llence, the insurers will
l¡c confrontecl with coverage litiga-
tion, disputes over duties to clefend,
and substantial risks of large scale

indemnifìcation. Issucs of allocation
of responsibrliry between carriers for
successive years, allocation l¡etween
muluple sources, allocation between
pr.imary and excess carriers, "knorvn
loss" defenses, and causation, all
familjar to asbestos litigants, will

^ppear 
front-and-center in climate

change litigation.

2. Directors and officers policies
Climate change lidgation will

iikely involve corporarions ancl gov-
ernment entitics that have not been
poliuters but breached duties to ad-
clrcss global warming or to midgatc
its effects. The board of directors of
a corporatictn or insurer renclerecì

insolvent for faiiing to appreciate and
mitÌgate the ìmpâcrs of climate
change on its business may be the
target of investors who have suffered
losses. Such claims will invoke Direc-
tors and Offìcers (D&O) coverage
and will be in the narure of negli-
gence claims against the directors
and offìcers ancl nor polìution claims.
I'Ience, the pollution exclusion is
unlikcly to providc thc insurers any
defense. Again, if onc looks at the
savings and loan litigation of the
1980s ancl the asbestos liugauon of
the last thirry years, one can see

where the search for âdequâte com-
pensatiorl has leacl plaintiffs' lawyers
to the D&C) coverage by means of
tort iitigation against r.he corporate
clirectors ancl officers.

3. Ffomeowner's policies
Arguably, hclmeowners' policies

arc akeady in the f<rrefronr ìn ¡rrovid-
ing inclemnìty for climate change.

The massive increase in resiclential

fire claims in the suburban/wild
lands interface is thought to be the
result of arid hot conditions brought
on by climate change coupled with
increasing homeowners' expansion
into those areas. The predictions that
climate change is and will be destabi-
lizing the climate system to cause

extremes of hurricanes, tornadoes,
thunclerst<¡rms, wildfìres, winter
storms, high wind, hail, snow, and
rain mcans that homcclwncrs insur*
ance carriers are and will be heavily
impactecl. As an offìcial of large

global reinsurer, 
^.on 

Re Australia,
reports, "The most obvious impact
of climate change on the insurance
sector will be the increase in insured
property losses from extreme weather
evcnts."('ó

As indicated above, the Harvarclf
Swiss Re stucly preclicts thât increasecl
mold will be a result of increased

CO, in the atmosphere. Most trial
lawyers know from expcricnce that
mold in residences is a risk from
v¡hich the insurance industry has fled,
and no publìc progrâm is avaìlabie.

Flood insurance for the most part
is alreacìy considerecl too risky to be
entircly provided by the privare mâr-
ket. Accorclingly, The Nauonal Flood
Tnsurance Program (NIFIP) provicles
covcrâge for home and business own-
ers on the coasts, river shorcs, ancì

islands of the United States in com-
munities that have entcfed 

^n 
agîee-

ment with the federal govcrnment
and control flood plain dcvelopment
through zoning. NF'IP's exposìrre v/âs

!f 1 trìlLron in 2005 having quaclruplecl

since 1980.67

I Inclu' thc NFI P program, pri-
vatc insurcr:s participate in a markct
in which premiums are unifclrm and
arc subsidizcrl. NI]IP insurancc cov-
crs all the rnechanical workings of the
home but not the exterior or the
contents. Ilomeowners must seek a

c()ntcnts ri<lcr fr:om the privatc insr"rr-

ance markct.ó8 \ùThether the private
homeowners insurance mad(ct cân,

withc¡ut go\¡ernment c<¡llal¡<¡ration

evell contlnue to provide omeowners
coverâfJe on the A.tlanric and Gulf
coasts may becomc an íssuc.

The problem for public insurance
programs like NIìIP and the Federal
Crop Insurance Corporatìon (FCIC)
is that their goals are fundamentally
different frorn private insurers, which
emphasize the financial success of
their l¡usiness operations.6e The pub-
ììc programs focus on afforclabiììry
of insurance ancl broad participation
by those at risk.7o As extreme weather
events câuse more and more disasters
ancl the private market abandons
the higher: risks, the fasr growing
exposure of the public insurance
progr:âms will be a threat to rhe
national budget. Congress had to
increase NIìIP's borrowing aurhoriry
frorn $1.5 billìon to 920.8 billion as

a result of the hurricane losses of
2005 ak>ne.11

4. Auto policies
The comprehensive coverage on

the auto policies wili be implicated by
the same exÚcme elements that will
damage ancl clestroy homes. Climate
change will impact automobiles,
trucks, recreational vehicles. ancl

other motor vehicles. One neecì only
consider the massive number of
trucl<s, cars, motof homes, ancl mo-
torcycles cìestroyed or damaged in
Hurricane I{atrina to illustrate the
risk for auto insurers.

5. Health and life policies
In Novernber of 2005, The

Llarvarcì Medical School/Swrss Re

report warned of climate change

effects on human health and on
ecosystcms.T2'I'he rcport identifìecj
several thrcats to human health in-
clucling hcat stress. We should note

that the hezit wave that killed âs mâny

as 50,000 people in EuroPe in the

sumrÌlcr of 200.1 was a onc-in-

46,000-yeat cvent placíng it so far

outside thc norm that it is ¿lmost

inrpossiblc to cc¡nsicier it a natttral

,leviation.t''fhc l-Iarvarcl/Swiss Re
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report iclentifìccl respirâtory disease as ân inìpâct c¡f climate

change r.roting tbat. a cloubling of C(), is precìictccl to rcsult

in a (r0 pcrcent increase in pollen, an increasc in molcls, as

well as an increasc in smoke and lrar:ticulate from wildfires
and fi:r¡m burning of fossil fuels.

Unsafe c{rinking water âncl food poisoning were als<:

rdentified as t:hreats from climate change. Infecrious diseases

such as malaria, West Nile virus, ancl l-;rne clisease were

predìcted tc¡ increase with global warming. The report pre-

drcted injuries fi:om natural disasters and environmental
contaminatic>n by mercury and other materials.Ta

Ifealth ar-rd üfe insurance policies are the methods by

which indivicluals seek to protect themselves against all risks

to the human bocly. The health insurance industry is already

struggling with thc severc strain imposcd by an aging popu-
lation in acldrtion to health problems from unappreciatecl

risks involved with modern diet, habits, and exposures to

chemicals. \X/hether the industry can withstancl the addiuonal
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burden arising from health problcms resulting from
cLimate changc rcmains to be seen. Juclging from the

politrcal events of the ¡rast cor-rple of years, thc health

insurancc market is moving much closcr to c<lllapse

due to its cost without any catastrophic losscs assr¡ci-

ated with climate change. Shc¡uld climate change fur-

ther increase the burden on the health insurance

inclustry to pay claims or recluce coveraÉÌes, policy-

makers may be forced to act in favor or replacirtg

privâte health insurance with pubìic health insurance.

The decis.ion on the part of the consumer to

purchase life insurance, on the other hancl, is not a

11-râtter of necessity hke health insurance. However,

given that globai warming is likely to affect the health

of human beings in a negalive wa¡ it is safe to as-

sume that unexpected and eady deaths are also likely

to affect the lìfe expectancy tables negatively. \Xihile

claims may increase, it is hard to irnagine a sccnario

where a life insurer might be declarecl insolvent from

claims with the catastrophic risk spread as widely as it
is. On the market side of the equation, any change in

life expectancy that trends toward eailter death will
result in higher premiums for life insurance. Since llfe

insurance is almost always a discretionary purchase,

one cân envisi<¡n that global warming will likely cause

life insurance policies to become more exPensive, ancl

thus available to fewer consumers.

6. Crop insurance
The crop insurance market also is an example of

an insurance market that clepends on government/
insurer collaboration because thc risk is too high fot a

straight private market. Since 1980, progrâm expâll-

sion of the Federal Crop Insurance Corporation has

increased exposure 26 ttmes to $44 bilLron.Ts The

IìCIC insures crops against drought and other weather

clisasters. Mulu-risk crop policies will be a particulady
risky product fcrr insurers to offer if climate change

results in the preclicted extteme weather events in the

nature of eady anci late winter storms, hail storms,

hail, high winds, drought, and insect and disease

infestations.
These are some of the insurance coverages that

will ükely be invoked in dealing with the effects of
climate change. Other policy lines may be implicated

because the impacts of climate change appeai: so

broad.

III. The role of insurers in dealing with
climate change

In the Uruted States, annual expenditures for
private insurance 

^ne 
near $1.5 trillion and expendi-

tures for social or pubhc insurance $1 trilhon.T6 The
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.industry has remarkable power clue to
the sheer magnitude of the insurance
enterprise in thc U.S. couplcd with
the fact that its products are necessi-

ties of life in any developed counrry.
Moreover, powerful insul:ers and

reinsurers in the industty c n provoke
industry-wide change in procìucts
offered rn a way that other enterprises
could not.77 What insurers are doing
in the face of climate change, though
impressive, pales when clne cc'¡nsiders

their potential as leaclers in this crisis.
Nevertheless, here arc some of the
ways that the industry is rcacting tcr

climate change:

A. Increasing scientific study
of the risk involvcd

As I-loyd's has pointed our, rhe
industry cannor survive by basing
global warming risk decis.ions on
historical patterns but must takc a

new underwriting approach by look-
ing for.'ward.78 This meâns that the
industry will havc ro focus on rhe
latest science ancì computer mocleling
to assess risk of an event that has nc¡t

been ex1>erienced beforc. For ex-
ample, I-loycl's predicts the incìustry
will have to plan for extreme wind
events occurring over longer seasons

and wider geographic areas.Te Such
underwriting is not based on tradi-
tional method of accounung for
historical events. I-loyd's calls for
"business*focuscd scientifìc research"
in orcler to "corìvert scientific predic-
tions into practical gmidance for the
industry."Bo

B. Marketing innovative
insurance products

In 2008, Zurich and l-iberry
Mutual began offering boards of
cofpofate cìirectors insurance protect-
ing against climate change lidgarion;
a harbinger of what may be looming
for corporate carbon emitters.sl In-
surei:s are now offering coverage for
those who cìevelop carbon secluestra-
tion storage projccts.s2 In their mar-
keting, insurers must go back to

risk-l¡ased pricing. In the past,
they have negleced that principle,
concentratjng insteâd on acquiring
as much business as possible because
premium dollars could be invesred
in the capital markers.s3

C. Offering insureds incentives
for reducing carbon footptint

fnsurers will offcr inccntives to
their insurcds to reduce their clients'
lsk of incurring damage from cli-
mate change and of causing clamage
to othcrs by contributing ro fyccn-
house gases. Travelers Insurance
Company is offering premium deduc-
tions for people driving hybricl ve-
hicles.sa'fhe company offered the
incentive when a senior vice president
researched the number of hybrids and
the customer profile of the o\Ã/ners

and found that they were "a preferred
customer - micldle agecl, very respon*
sible, and srable financially."8s Flybrid
car sales have grorvn by 50 percent
per ye t to 350,000 in 2008 providing
a growing markcr,só 'fhis incentive to
cut greenhouse gas emissions is being
offered by other insurers, because the.ir
studies show that hybrid owners tencl
to l¡c lower risk drivcrs in any cvcnt.

Ceres reports rhat, in 2008, rwo
clozen auto insurers offer pay^as-you-
drive poJicies with discounts up to 60
percent for those driving less than the

^venage 
driver.87 .A.gain, this inccntive

has fìnancial benefits for the autcr

insurer because there is a dircct corre*
lation between miles driven ancl risk
of accidents.

I3y 2008, ât least 22 companies
collectively offerecì 39 policy endorse-
ments, extensions, or services for
"Green Bdldings."88 Firemant Fund
currently offers optional coverage
allowing for rcpar of buiJcling ciam-

age with "greener" materials and
appliances that meet I1PA Energy Star
ratings.se In cases of total loss the
building must be rebuilt as a "green"
building. Fireman's lìuncl's reasoning
is that enelgy effìcient builclings have
gfeater asset vâlue.

Wilüs l'Ioldings of I,ondon,
Â.X4, and'Iokio Marine & Nichiclo
now offer products to prorccr against
risk in wind power projects; Munich
Re and AXA for risks in solar photo-
voitaic projects; and AXA and
Muruch lle for risks in exploration
and clrilhng in geothermal projects.eo

D. Using insurer investment to
promote climate mitigation

fhe insurance industry had
reported âssets of $16.ó trillion in
2005.e1 Ceres reports rhâr, in 2008,
15 of the lcad insurers had made
"climate friendly "investmenrs of $11
billion, whuch it acknowledges is a

"vanishingly small" part of its invest-
ment portfolios.e2 Prudential has

invested $500 million in wind energy
production.e3 Âs of 2006, Swiss Re

hacl invested $320 million in alterna-
tive energy, wâter and waste manage-
ment, and recycl.ing.ea Swiss Re is
investing in solar technology.es Peter
Hoeppe, head of the corporate cJi-

mate centef at Munich Reinsurance
Company saicl, "The insurance indus-
try is ()nc of thc largest investors
in the wodd" and notes that "more
and morc invcstmcnt opp()rtunities
are in new technologies" that recluce
carbon ernissions.e6

E. Acting as leaders in
promoting climate mitigation

Christopher T. \X/alker, Swiss Ret
managing clirector of its Greenhouse
Gas Risk Solution, Financial Services
Business Group, told membcrs of the
U.S. House ancl Senate:e7

The realiry here is simple:
insurance and reinsurance
cornpanies have the potential
to become prime cataiysts
for the development of
renewables, emission reduction,
and energy-effìcient technolo-
gies for two reasons: such
steps will reduce risks and
open Lrp ncw and lucrative
lincs of busincss acriviw.
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Iloycì's foresees that the insurers

wili educate the pr"rblic about the risl<s

invc¡ivecl in global warming.es Compa-
njes are air:eady eclucatìng their
insureds in risks involved in climate

changc. For example, Marsh and Yale

University trairr customcr boards of
directors in the risk of cümate

change.ee The financial incentive for
thc insurcrs is that thcy arc insuring
the boards of directors of cotpora-
tions who may face liability for
global warming caused by their
corporations.too

In the circumstances, I-ioyd's
foresees the necessity for "meaning-
ful partnership" between government
and insurers to deal with situations in
which "long term-insurabiliry of
weather relâted risk" is imperiled or
climate change advances faster than
expected.l01 \X.Ihat this meâns is that
government may have to assume the
worst risks with publìc insurance

progrâms or talçc such actions âs

zontng business and resiclential struc-
tures âway from knorvn flooding
areas, 1.n particular ocean beach areas.

F. Reducing insurerts owri
carbon footprint

Ceres reports that "seventeen

insurers and re.insurers ancl six
brokers have achieved carbon neutral-
ìty."102 Because there is no standard
reporting instrument, it is hard to
know how much cffort insurcrs arc

puttlng into reducing their own car-

bon footprint. Howevcr, C.eres cites

many examples, among them Sombo

Japan Insurance Company whuch has

had, since 1992, an in-house energy
mânagement progfam that now cov-
ers 350 builclings and has providecl
"corporate social responsibtlity train-
ing" to 15,000 employees resulting in

a 22 percent reclucf.ion in carbon
clì<rxicìc cnrissions f¡om 2002-2004.101

XI. Conclusion
Some of the effects of climate

change can be rnitigated if socicty

takes action immediately. F{owevet,

no mâtter how fast we act, weâther
extremes caused by destabilization
of our life systems on lancl, in the
âtmosphere and in the oceans will
likely result in natural disasters

agaìnst which we will need to protect
ourselves from fìnancial ruin.

The insurers wiil bcar the brunt
of the global warming catastrophes.
As Ceres points out, "Insurers have

more incentive than any other indus-
try to c r^Iyze global action on cli-
matc change."loa ]nsurers are tâking â

serious interest in global warminÉ1, its

causes, ancl the necessity to address it.
Thcy rcalizc thal climâtc risl< can be

exacerbated by human activities ancl

are mak-ing efforts to quantify and
rccìuce the risk involved. From a risk
perspective, they have nothing to lose
in encouraging mitigation. Because

they are huge and powerful investors,
they havc the power not only to
influence thc corporations, institu-
tjons, and familics they insurc
through ncgative ancl positive insur-
ance incentjves, but also to influence
govefnment to take a major role in
adcìressing climate change.

If the lndustry cannot effectively
calculate the risk involved in the

effects of global warming, it will not
insure the events, ancl the risk will
cithcr bc born b¡' public programs or
by the individuals, familìes, business

entities and institutions that suffer
the losses. If the rndustry docs not
exercise the leadership, expertise and

influence it has to unclerstand the

risl<, insurc its own soh¡ency, âncl

proviclc thc insutance prociucts

nccclccl to cope with climatc change,

the entire pri\¡âte market coulcl col-
Iapse. At a time when polìtical leaders

lack the courage and skills necessary

to cope with the iooming crisis of
climate change, insurers have the
power ancl potential to act for the
greatest good of all of society by
Ieading in climate defense. lf they do
not assume this mande, their failure
may ieacl to the demise of a good
deal of the prìvate insurance marl<et

and the lifeboats that society needs to
continue its enterprises. Â.t that point,
governnìent will be called upon to be

insurers of last resort. Judging from
the turm<¡il in the global markets
currentlf very few if any govern-
ments in the worid can realistically
absorb such insurance obligations on
a sound fìscal basis. Never has the
insurance industry been in a position
to play â more pivotal role in wodd
ancl national affairs.
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